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applicable law relating to the claim that is to be assigned. 
The same applies to pledging of claims. In future, the law 
that is applicable to the assignment / pledging agreement 
will therefore determine whether, for example, notification 
by the debtor, a particular form or entry of the assignment/
pledge is necessary. However, the Regulation explicitly leaves 
open the question as to which law determines the rights of 
the third-party debtor of the assigned / pledged claim (for 
example, set-off of rights against the assignee subsequent to 
the assignment of claim). This legal issue therefore remains 
disputed.

Revival of Securities Subsequent to Insolvency  
Contestation of the Secured Claim
Naumburg Higher Regional Court (decision of 19 March 2009 
– 2 U 142/08) recently had to find on the following facts of the 
matter: To secure the loan debt of a borrower, a third party 
assigned its claims arising from a life assurance policy to the 
bank. The borrower settled the loan debt and the bank  
accordingly transferred the claims under the life assurance 
policy back to the third-party guarantor. Shortly afterwards, the 
borrower became insolvent and the insolvency administrator 
successfully contested repayment of the loan. The bank had 
to reimburse the loan sum that had been received and the 
loan claim was automatically revived (section 144 para.1 of 
the German Insolvency Act (InsO)). The bank held the view 
that now it was also entitled to the life assurance policy of 
the third party as security. Naumburg Higher Regional Court 
confirmed this as follows: although the assignment of the life 
assurance policy through the third party was not automatically 
revived, the bank had, however, a claim against the third 
party for re-assignment of the life assurance policy (as the 
Frankfurt Higher Regional Court had found in its decision of 
25 November 2003 – 9 U 127/02). Court rulings on revival of 
securities in the case of contestation of repayment of secured 
claims under insolvency law can generally be set out as follows:

	 Accessory security interests (suretyships, liens, etc.)  
irrespective of whether these are by created by the  
debtor itself or by a third party, are automatically revived

	 According to prevailing opinion, non-accessory security 
interests (land charges, assignments etc.) that are created 
by the debtor are also automatically revived 

	 Non-accessory security interests which have been granted 
by a third party, are not automatically revived, however 
there is entitlement against the third-party guarantor to 
their new creation under the law of obligations.

Caution when Extending Co-Liability of ”old“  
Land Charges Serving as Collateral
Until recently, it was general practice to declare the land 
charge capital immediately due upon creation of the land 
charge securing a claim. Since the Risk Limitation Act came 
into force on 19 August 2008, this is no longer admissible 
(section 1193 para. 2 second sentence of the BGB). Land 
charges securing claims registered prior to this date however 
enjoy protection under the provision made to safeguard 
existing standards. Thus, inasmuch as immediate maturity of 
the land charge capital was determined prior to this date, it 
will remain admissible. Berlin Regional Court (ruling of 27 
January 2009 – 86 T 15/09) now had to render a decision on 
a special case: A land charged registered as security pursuant 
to the old law with immediate maturity of capital was to  
be extended subsequent to 19 August 2008 to other real 
properties (joint land charge). Berlin Regional Court decided 
that the new law was applicable to the joint land charge. 
Therefore the land charge capital could not be immediately 
accelerated. Instead, the new statutory six month notice period 
of termination had to remain in place. In practice, this means 
that if an „old“ land charge securing claims is extended to 
other liability objects, the benefits of a joint land charge have 
to weighed up against the loss of the possibility to immediately 
accelerate the land charge capital. 
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Russia is about to introduce building savings banks (BSB) 
modelled on the German BSBs or “Bausparkassen“.  
Introducing BSBs in Russia is supposed to assist in  
reducing the large percentage of the population that 
would not previously have been granted mortgages 
and loans from traditional banks. 

The Draft Regulation
A draft (bill) of the federal law “on building savings banks“ 
is currently under review. If implemented, the Russian BSBs 
will essentially work in the same way as German BSBs. 

Focus on foreign countries: 
Building Savings Banks in Russia

Knowledge
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Key Features
Under Russian law, a BSB may be registered as a closed or 
open joint stock company, a limited liability company or an 
additional liability company. The bill does not provide any 
direct restriction on the establishment of non-Russian entities 
as BSBs. The bill provides that citizens of the Russian Federation, 
foreign citizens, stateless persons and legal entities may be 
depositors in a BSB. BSBs will be required to obtain a licence 
for carrying out certain banking operations, and they will 
therefore be regulated by the Central Bank of the Russian 
Federation.

As soon as the amount of savings constitutes 30 per cent to 
50 per cent of the value of the property (this is an “agreed 
payable amount“, which is the sum of the deposit, the interest 
accrued on the account, the amount of the loan and the state 
bonus), a depositor is entitled to receive a loan for the amount 
defined as the difference between the “agreed payable 
amount“ and the amount of the savings account, interest 
accrued and state bonus.

Other terms and conditions discussed in the bill include:

	 Interest rates under the loan will not be subject to any  
alterations during the term of saving and loan agreements.

	 Loan interest rates may not exceed deposit interest rates 
of more than 3 per cent per annum.

	 All operations will be carried out in roubles.
	 A minimum term for savings of not less than two years.

A BSB may require security in order to guarantee the  
repayment under a loan agreement. The bill does not  
specify whether the mortgage arises by virtue of  
law or under the agreement. 

A pledge of movables can be used as additional security for 
the loan.

To ensure the financial stability of BSBs and safeguard their 
position, each BSB will be required to set up an insurance fund 
for possible losses resulting from a reduction in the amount 
of depositors. The procedure for creating the insurance 
fund will be regulated by the Central Bank of Russia.

Taking into account the importance of the housing problem in 
Russia, the bill specifies that the state will support depositors 
by granting annual bonuses, out of the federal budget, to 
those depositors with certain amounts held in BSBs. The state 
will also act as a guarantor of deposits held in BSBs under 
the conditions set out by the Russian legislation on the  
guaranteeing of individual deposits in the banks of the  
Russian Federation.

Conclusion
BSBs will be a new type of financial institution in Russia – a 
“bank“ specialising in attracting deposits from individuals 
for the purpose of granting loans for housing improvements. 
It is one method aimed at addressing the housing problem 
facing Russia today, although it is likely to be some time before 
the establishment of these BSBs comes to fruition.
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Events and Lectures

	 Dr Thomas dela Motte  / Dr Rolf Leithaus, “Kredit-
sicherheiten in der Insolvenz“, One of a series of 
seminars held by publishers C.H. Beck on 24 April 2009 
in Mannheim

	 Dr Marc Riede, “Besicherung von Schiffshypotheken-
darlehen“ und “Leasing und andere Sonderfinanzie-
rungsformen“, Seminar at Frankfurt School of Finance 
and Management as part of the vocational certificate 
course on Ship Financing, held on 17 January 2009 in 
Frankfurt

	 Dr Marc Riede, “Finanzierung in der Krise“, Presen-
tation at the CMS Hasche Sigle roadshow “Business 
Slowdown – How to Benefit from the Economic 
Crisis” on 26 February 2009 in Hamburg

	 Dr Marc Riede, “Asset Based Lending in Germany“, 
Presentation at the International Asset Based Lending 
Workshop held by the Commercial Finance Association 
on 25-26 March 2009 in Chicago

	 Dr Peter Ruby, “Konzernfinanzierung – wird nach 
der GmbHG-Reform (MoMiG) alles einfacher?“, 
Presentation at CMS Hasche Sigle’s business breakfast  
on 28 January 2009 in Stuttgart
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	 Dr Peter Ruby, “Finanzierung in der Krise“, Presentation 
at the CMS Hasche Sigle roadshow “Business Slowdown 
– How to Benefit from the Economic Crisis” on  
5 February 2009 in Stuttgart

	 Dr Peter Ruby / Dr Marc Seibold, “Patronatserklärungen 
– Finanzierungshilfe mit Risiken und Nebenwirkun-
gen“, Presentation at the 2009 bfd Tax Forum on 23 
June 2009 in Heidelberg

	 Dr Peter Ruby / Dr Marc Seibold / Dr Alexandra 
Schluck-Amend, “Stabilisierung von Finanzierungs-
strukturen im Vorfeld und in der Sanierung“, 
Presentation at the 6th SME Forum for Baden-Württemberg 
on 2 July 2009 in Stuttgart, together with Paul Neuhaus 
(head of risk management leverage finance, Landesbank 
Baden-Württemberg)

	 Dr Peter Ruby, “Restrukturierung von Kreditver-
hältnissen“, Presentation at the 5th SME Conference in 
Friedrichshafen, Lake Constance, on 22 September 2009

	 Dr Peter Ruby, “Strategische Optionen in der 
aktuellen Marktsituation aus rechtlicher Sicht“, 
Presentation at the 2009 CMS Hasche Sigle M&A 
Roadshow on 15 October 2009 in Stuttgart

	 Dr Christoph Schücking, “Anlegerschutz in der 
Finanzmarktkrise“ Presentation during the seminar 
“Financial crisis – what was it, what is it, and what is still 
to come?” at the annual conference of the European 

	 Law Students' Association (ELSA) on 4 July 2009 at  
the University of Heidelberg

	 Dr Marc Seibold, “Wirtschaft im Abschwung – 
	 Finanzierung in der Krise“, Presentation on  

12 February 2009 in Munich

	 Dr Marc Seibold, “Zwischen Finanz- und Wirtschafts-
krise – Welche modernen Finanzierungsinstrumente 
helfen dem Mittelstand jetzt weiter?“, Podium 
discussion at the 6th SME Conference for Baden- 
Württemberg on 31 March 2009 in Karlsruhe

	 Dr Herbert Wiehe, “Zinsänderungsklauseln im 
internationalen Rechtsverkehr“, Presentation during 
practical seminar on banking law at the University of 
Bonn University Club on 25 June 2009 in Bonn

Publications

	 Dr Roman Jordans, “Process Agent Clauses in Cross 
Border Loan Agreements from a German Perspective“, 
Article in the Journal of International Banking Law and 
Regulation (JIBLR), 3/2009 issue 

	 Dr Marc Seibold / Dr Markus Groner, “Die Vollmacht in 
internationalen M&A- und Finanzierungstransaktio-
nen“, Article in NZG 2009, 126 ff.

	 Dr Marc Seibold, “Patronatserklärung – Finanzierungs-
hilfe mit Risiken und Nebenwirkungen“,Article in bfd 
Infoline, 9/2009

	 Dr Herbert Wiehe / Dr Roman Jordans, “Bona fide 
acquisition of shares made possible by a recent 
reform of the Law of Limited Liability Companies in 
Germany“, Article in the Journal of International 
Banking Law and Regulation, 5/2009 issue
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